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North Carolina Department of Crime Control and Public Safety

North Carolina Redevelopment Center

Michael F. Easley, Governor                                                                            Yolanda T. Abram, Director

 Bryan E. Beatty, Secretary

2005 CHAF POLICY MEMORANDUM
TO:

2005 CHAF Program Local Government Grantees, Contractors and Administrators

FROM: 
Yolanda T. Abram, Director

DATE: 
January 23, 2007

RE: 
Title Searches and Title Opinions for the 2005 CHAF Program

The 2005 CHAF Guidelines state “In order to determine whether the homeowner-applicant is the legal owner of the property and the homeowner-applicant’s ownership interest in the property, if any, the local government must hire an attorney licensed in North Carolina, who routinely practices real property law, to perform a full 40-year title search of the damaged dwelling and land.  If the title search reveals that the homeowner-applicant has full fee simple ownership in the damaged dwelling and land, the local government may proceed with repair/rehabilitation [or replacement] of the damaged dwelling using 2005 CHAF Repair/ Rehabilitation [or Replacement] funds.  The homeowner-applicant must provide a copy of the property Deed from the Register of Deeds.”  See pages 23 & 30 of the 2005 CHAF Guidelines.  The title search and title opinion are also necessary to reveal the encumbrances (judgments and liens) that may be on the damaged dwelling or land.  To date, local governments/administrators/contractors have hired attorneys who have produced a variety of title opinions.  Since attorneys are providing different types of title opinions, it appears that the 2005 CHAF Guidelines are not specific enough regarding the information that should be included in the title opinion that the N.C. Redevelopment Center Raleigh Office (NCRC) needs for the CHAF Repair & Rehabilitation and Replacement Programs.  Therefore, the NCRC will clarify what is required.

Title Opinions.

Chapter 26 “Opinion of Title” of Webster’s Real Estate Law in North Carolina states:

“(a) In general.  After the title attorney completes the examination of a title, he or she will then provide the client with a preliminary written summary of the status of title. This summary should include all objections and encumbrances that may affect the title or its marketability. This preliminary written report is usually provided by completing North Carolina Bar Association Form No. 1-P, Preliminary Opinion on Title, a standard form that has gained widespread acceptance among lenders and title insurance companies. A Final Title Opinion form, North Carolina Bar Association Form 1-F, is then completed by the closing attorney after the real estate closing. The final form supplements and updates the preliminary one.
An opinion on title is in reality a full report on the status of title. The role of the title attorney is that of reporter, not title insurer. Therefore, all possible title defects and matters that may give rise to such defects should be reported. The decision that a defect or problem is not a serious one should be left up to the title insurance company. In those rare instances today where title insurance is not being obtained, the report should be fully discussed and explained to the purchaser. Technical problems and defects should be fully disclosed. Whether corrective measures to clear defects or potential defects are necessary should also be discussed.”   Chapter 26 OPINION OF TITLE, 2-26 Webster’s Real Estate Law in North Carolina, § 26-1. Attorney’s Opinion on Title.
The title opinion should reveal and/or include the following:

1. Scope of the Search: which public records have been checked and whether federal court records have been checked.  The attorney should include both state and federal court records;  

2. Current Owners: who the current owner(s) of the property are;

3. Status of Title and Legal Description: the status of title or what kind of estate or ownership interest the owner has in the property.  (The 2005 CHAF Guidelines inform local governments that they may proceed with the CHAF Repair or Replacement transaction if the applicant has fee simple ownership in the damaged dwelling and land.  The 2005 CHAF Guidelines also inform them what to do if the title search reveals that the applicant has less than fee simple.  The guidelines discuss various options on pages 23-26 and 30-32 that the local government/administrator/contractor should follow if the applicant has less than fee simple.)  Also, the title opinion must include the legal description of the property.  The legal description is extremely important because it describes the real property for purposes of both title insurance coverage and the scope of the attorney’s title opinion;

4. Special Information and Exceptions; Standard Exceptions: exceptions and standard exceptions such as taxes, restrictive covenants, survey and inspection report, recorded plat, access to public right of way, present occupants of the property, and information regarding any other easements, liens, deeds of trust, objections or defects.  Serious problems can arise where the attorney has discovered a technical defect or objection but decides not to report it for various reasons.  The attorney should offer an opinion regarding what can be done to fix the exception, technical defect or objection and whether and which of the options listed on pages 23-26 and 30-32 of the 2005 CHAF Guidelines will address or fix the exception, technical defect or objection;

5. Duration of Search: the number of years or the period during which title was searched.  The CHAF Program requires a full 40-year title search of the damaged dwelling and land; 

6. Signature and Identification of Attorney Performing the Title Search: the title opinion should be signed by the attorney and his/her telephone number and address should be indicated; 

7. Preliminary and Final Title Opinion: a Final Title Opinion updating the Preliminary Title Opinion should be done before the closing in order to include and reflect any changes or encumbrances that may have occurred from the date of the Preliminary Title Opinion and the date of the closing.  Further, the Preliminary Title Opinion form can serve as an application for title insurance when the bottom portion of the first page is completed. 

Some of the title opinions received by the NCRC do not include items #1 through 7 listed above.  Since the NCRC wants to make sure that title opinions include the same information, are uniform and consistent and reveal whether the applicant is the legal owner of the property, the applicant’s ownership interest in the property, and any judgments and liens, then the title opinion should include items #1 through 7 listed above.  Attorneys may provide their title opinions using the North Carolina Bar Association’s Preliminary Title Opinion and Final Title Opinion forms.  If the attorney prefers to issue a title opinion letter rather than use the forms, he/she can do so as long as the title opinion letter includes the same information that is included in the Preliminary Title Opinion and Final Title Opinion forms.  

Therefore, the local governments/administrators/contractors should ensure that the appropriate information is included in the title opinions, that their attorneys include items #1 through 7 above and render a Preliminary and Final Title Opinion.  Attorneys should review the title opinions that they have already issued for the CHAF Program to ensure they include the information listed in items #1 through 7 above.  If any necessary information is missing and the attorney was previously only paid for a limited title opinion, the NCRC may provide additional funding to complete the title work.  

For future CHAF Programs, the NCRC will require local governments/administrators/contractors to obtain title insurance.

If you have questions regarding this matter, please feel free to contact Britne Becker, NCRC Agency Legal Specialist at (919) 716-6534.  

Thank you.

cc:
Sue Preston, Assistant Director, NCRC


Jewell Wilson, Western Office, NCRC


Britne N. Becker, Agency Legal Specialist, NCRC


Cheryl A. Perry, Assistant Attorney General, NCDOJ, Crime Control Section
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