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North Carolina Department of Crime Control and Public Safety

North Carolina Redevelopment Center

Michael F. Easley, Governor                                                                            Yolanda T. Abram, Director

   Bryan E. Beatty, Secretary

MEMORANDUM

TO: 

Local Government CHAF Program Grantees, Administrators and Contractors 
FROM:
Yolanda T. Abram, Director,  North Carolina Redevelopment Center (NCRC)
RE: 

The 2005 Crisis Housing Assistance Funds (CHAF) Program; The Technical Correction to The Hurricane Recovery Act of 2005; Non-FEMA Applicants & Duplication of Benefits (DOB)
DATE:

December 18, 2006

In a Notice dated August 16, 2006, the NCRC forwarded confirmation that non-FEMA registrants/applicants had been approved by the General Assembly for inclusion in the 2005 CHAF Repair and Replacement Program, as long as they met all other 2005 CHAF Program eligibility criteria.  The August 16, 2006 Notice further advised local governments, Administrators and Contractors that additional guidance would follow regarding how to handle Duplication of Benefits (DOB) for these applicants.  Following our August 16, 2006 Notice, the NCRC conferred with FEMA, members of the Western Legislative Delegation and with the Department of Crime Control & Public Safety (CC&PS) regarding DOB and the non-FEMA applicants.  Recently, the NCRC received guidance on how the 2005 CHAF Program should handle DOB for the non-FEMA applicants.  Therefore, we can now provide the following guidance to you regarding how to handle DOB for the non-FEMA applicants.  Please note that the specific guidance regarding how to handle DOB for these applicants appears in the last paragraph of this memorandum.  
Please understand that DOB for the non-FEMA CHAF applicants must be handled in a certain manner because of state law, the Hurricane Recovery Act of 2005 (2005 Act), Session Law 2005-1, and the language in the 2005 Act and not because the NCRC has “changed the rules” or changed its policies.  Further, the language in Section 5.1. (c) did not appear in the Hurricane Floyd Recovery Act of 1999 (Floyd Act) but the language is in the 2005 Act.  Therefore, the 2005 CHAF Program must comply with the language in Section 5.1(c).  The NCRC has not “changed” the 2005 CHAF Program from the way the 1999 Hurricane Floyd CHAF Program was administered.  The NCRC is implementing the 2005 CHAF Program in accordance with the 2005 Act, including the language in Section 5.1(c) of the 2005 Act.      
This memorandum further explains the Technical Correction Act, how it relates to other language in the 2005 Act, and how DOB should be handled for the non-FEMA CHAF applicants in order to comply with state law in the 2005 Act.  The 2005 CHAF Repair and Replacement Program was authorized under the 2005 Act to repair or replace individuals and families’ homes that were damaged or destroyed by the hurricanes and tropical storms of 2004.  Two of the six hurricanes and tropical storms that hit the State of North Carolina in 2004 resulted in Presidential Disaster Declarations: Hurricanes Ivan and Frances.  Senate Bill 198, the 2006 Technical Correction Act, which was signed into law on August 10, 2006, authorizes the inclusion of up to 110 persons in the 2005 CHAF Program who did not register or apply for assistance from FEMA and who did not qualify for CHAF solely because they failed to apply for federal assistance through FEMA.  Attached is a copy of highlighted Section 5.1(c) of the Technical Correction Act that modified state law in the 2005 Act which states:


“SECTION 1.  S.L. 2006 66 is amended by adding a new section to read:


‘SECTION 6.11.(a)  Section 5.1(c) of S.L. 2005 1 reads as rewritten:

‘SECTION 5.1.(c)  The Department of Crime Control and Public Safety shall modify the Crisis Housing Assistance Fund (CHAF) to provide money to persons who do not qualify for CHAF assistance solely because they failed to apply for federal assistance through FEMA or the Small Business Administration’s (SBA) Real Property Disaster loan program. The Department shall review these persons’ applications for CHAF assistance using the same criteria employed by the SBA to determine eligibility for an SBA Real Property Disaster loan. The Up to 110 applicants shall be eligible for CHAF assistance if it is determined that they would have failed to qualify for assistance under the SBA Real Property disaster loan criteria and that they otherwise meet the criteria for CHAF.’” 
The language in the technical correction amends Section 5.1.(c) and is now a part of the 2005 Act, and must be reconciled with the language in other sections of the 2005 Act regarding providing state funds to meet critical needs not met by other existing state and federal programs and funds.  FEMA is a federal program and FEMA funds are federal funds. Specifically, the language in Section 5.1.(c) must be reconciled with Sections 2.1.(a) and 5.9 of the 2005 Act.  Section 2.1.(a) of the 2005 Act entitled “CRITICAL NEEDS NOT MET BY EXISTING STATE AND FEDERAL PROGRAMS AND FUNDS” states:

The General Assembly finds that State and federal disaster relief initiatives are not intended to make individuals whole after a loss; they are intended to assist the affected areas in recovering from the damage caused by the six hurricanes that struck North Carolina.

Without significant additional State assistance to the area damaged by Hurricanes Alex, Bonnie, Charlie [sic], Frances, Ivan, and Jeanne, further deterioration of the economy, the environment, public health and safety, and quality of life in the State is likely to occur. Without additional State assistance:

(1)       Many people in uninsured, damaged homes will either not qualify for federal housing assistance or not have the resources to take advantage of federal housing assistance.



. . .

(3) Jobs may be permanently lost because many cannot qualify for Small Business Administration loans.  (Emphasis added).  

Further, Section 5.9 of the 2005 Act is entitled “LEGISLATIVE REVIEW OF FEDERAL FUNDING AND REMAINING UNMET NEEDS.”  Section 5.9 states “It is the intent of the General Assembly to review in 2005 and 2006 the funds appropriated by Congress and to consider actions needed to address any remaining unmet needs, especially in the area of economic recovery.”  Section 5.9 discusses that the N.C. Legislature will review assistance appropriated by the U.S. Congress to determine what actions should be taken to address “any remaining unmet needs.”  Assistance appropriated by Congress would include FEMA assistance.  Therefore, it appears that Sections 2.1.(a) and 5.9 of the 2005 Act indicate that assistance provided under the 2005 Act serves to meet “unmet needs,” i.e. to meet needs not met by the assistance provided by FEMA, SBA, insurance, or other federal, state, or disaster relief organizations.  Assistance provided under the 2005 Act was intended to be in addition to, and not to replace, the assistance provided by FEMA, SBA, insurance, or other federal, state, or disaster relief organizations.   The language in Sections 2.1(a) and 5.9 of the 2005 Act regarding unmet needs prohibits duplication of benefits (DOB) between CHAF assistance and FEMA assistance.  Attached is a copy of highlighted Sections 2.1(a) and 5.9 of the 2005 Act. 
Since CHAF assistance is provided to meet unmet needs, the CHAF Repair and Replacement Program required homeowner-applicants to apply for all other available sources of federal, state, private and other disaster assistance as a condition of eligibility for the state CHAF Repair and Replacement Program.  Applicants for the CHAF Repair and Replacement Program were required to register and apply for FEMA assistance as a condition of eligibility for the CHAF Repair and Replacement Program.  
FEMA provides Emergency Home Repair or Replacement (EHR) assistance.  The NCRC provides CHAF Repair or Replacement assistance, which is duplicative of assistance that is available to applicants from FEMA’s EHR Program.  FEMA Emergency Home Repair or Replacement assistance is duplicative of CHAF Repair or Replacement assistance.  Since CHAF assistance is provided to meet unmet needs, the CHAF Program should prevent and rectify duplication of benefits between its program and other disaster assistance.  To prevent and rectify duplication of benefits, the CHAF Program refrains from providing assistance that is available for the same purpose from another source such as FEMA.  Applicants for the CHAF Repair or Replacement Program were required to register and apply for FEMA assistance and thus, they received FEMA EHR assistance.  To prevent a duplication of benefits, the CHAF Repair or Replacement Program refrains from providing the amount of assistance that applicants have already received from FEMA’s EHR Program by deducting or backing out the amount of the FEMA EHR assistance from the amount of the duplicative CHAF Repair or Replacement assistance that the applicant will receive.  CHAF Repair or Replacement assistance is then made available to the eligible applicants to meet their unmet needs only, or to meet their needs that have not been met by FEMA’s EHR Program.  
Pursuant to the Technical Correction Act, the approximately 110 non-FEMA applicants must meet all of the eligibility criteria and requirements of the 2005 CHAF Repair or Replacement Program to be eligible for assistance, except they are not required to have registered and applied for FEMA assistance for the presidentially-declared major disaster declaration hurricanes of 2004.  The application deadline for FEMA assistance for the 2004 hurricanes has expired.  Therefore, FEMA cannot now provide EHR assistance to the non-FEMA applicants.  I understand that the maximum amount of assistance that FEMA provided for the 2004 Emergency Home Repair program was $5,100.00 and the maximum amount for the 2004 Emergency Home Replacement program was $10,200.00.  Since the non-FEMA applicants did not register and apply for FEMA assistance, a FEMA inspection was not performed for these homes and we do not know the specific amount of EHR each homeowner would have received.  Since CHAF Repair or Replacement assistance is duplicative of FEMA’s EHR assistance, it has been proposed that the NCRC should ensure that local governments, Administrators and Contractors refrain from providing the maximum amount of EHR assistance the non-FEMA applicants could have received from FEMA by deducting or backing out the amount of the FEMA EHR assistance they would have received ($5,100 for Repair and $10,200 for Replacement) from the amount of the duplicative CHAF Repair or Replacement assistance that the applicant will receive.  Since a deduction or backing out is made for applicants who applied for and received FEMA EHR assistance, we must ensure that applicants who did not apply for and did not receive FEMA EHR assistance (non-FEMA applicants) are treated similarly and that a similar deduction or backing out is made for the non-FEMA applicants.  In this way, all applicants for the 2005 CHAF Program will receive comparable state CHAF assistance and will be treated fairly and equitably.  Without such deduction or backing out, the non-FEMA applicants would receive more state CHAF assistance than the applicants who applied for and received FEMA assistance.  This deduction or backing out will enable the NCRC to modify the 2005 CHAF Program to provide assistance to persons who did not qualify for CHAF assistance solely because they failed to apply for FEMA federal assistance, and enable the NCRC to meet the critical unmet needs requirements of the 2005 Act, apply duplication of benefits policies uniformly and consistently to all applicants, and treat all applicants equitably by providing comparable state CHAF Repair or Replacement assistance to eligible applicants.


We understand that the technical correction was enacted to include the 110 non-FEMA applicants in the 2005 CHAF Repair or Replacement Program.  We understand that it was not enacted to prohibit the CHAF Program from preventing and rectifying duplication of benefits for these 110 applicants, as is done for all other program applicants.  In the “Emerging Issues, Hot Topics, and Trends in Legislative Issues” Legislative Report dated February 2005, the section regarding “Disaster Relief in Western North Carolina” states “The President Pro Tempore of the Senate and the Speakers of the House of Representatives established the Joint Select Committee on Hurricane Relief to identify the unmet needs resulting from Hurricanes Frances and Ivan in Western North Carolina and to make recommendations for additional relief efforts necessary to assist the affected area in recovering from the storms.  The Committee held several meetings in the Asheville area, including a special meeting to inform the citizens of Western North Carolina of the organizations and agencies offering services and financial assistance to those who suffered damages from the hurricanes and to emphasize the approaching deadline for applications for federal assistance.  Other meetings offered county and local government officials and private citizens an opportunity to address the committee about unmet needs in their communities.”  It also states “The Committee is expected to make a report containing its recommendations to the 2005 Session, including legislation to provide funding for unmet needs resulting from the hurricanes.”  (Emphasis added).  We understand that the legislation that was enacted to “provide funding for unmet needs resulting from the hurricanes” was the 2005 Act.  Therefore, all local government CHAF Program Grantees, Administrators and Contractors must refrain from providing the amount of assistance that non-FEMA applicants would have received from FEMA’s EHR Program by deducting or backing out the amount of FEMA assistance that these applicants could have received for EHR in order to meet their unmet needs, apply DOB policies uniformly and consistently and treat all applicants equitably by providing comparable state CHAF Repair or Replacement assistance to all eligible applicants.

We understand that many homeowner-applicants may have already signed contracts for repairs or for a new replacement home or the local government may have already conducted the closing on the new replacement home and filed the deed of trust or the transaction may have proceeded far into the process.  If contracts have been signed, the closing has occurred, the deed of trust has been filed, repairs completed, replacement home purchased, etc., the homeowner-applicants may be too far along in the recovery process for a deduction or “backing out” to be made to their CHAF benefit amount.  We understand that usually other disaster assistance programs request that the homeowner-applicant return DOB funds to the governmental entity.  However, the NCRC does not recommend seeking the amount of the duplicative funds or deduction/”backing out” from the homeowner-applicant.  The NCRC recommends that the local government, Administrators and Contractors add the amount of the FEMA EHR assistance that they would have received (either $5,100 for Repair or $10,200 for Replacement) to the homeowner’s CHAF Promissory Note and Deed of Trust.  The NCRC will prepare sample language to include in the Notes and Deeds of Trust or prepare a sample modification/amendment to the Notes and Deeds of Trust to address this situation and will post the sample language or sample modification/amendment to the NCRC website.  The NCRC feels that this is a better way to rectify the DOB at this point in time, rather than requiring the homeowner to rectify it and either repay the DOB or obtain the financing to cover the DOB from another source.  Also, with this approach, the homeowner will still be able to receive comparable repairs or a comparable replacement home from the 2005 CHAF Program.      

If you have questions or concerns regarding this matter, please contact Britne Becker, NCRC Agency Legal Specialist at (919) 716-6534.
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cc:
Bryan E. Beatty, Secretary, The N.C. Department of Crime Control and Public Safety

Western Caucus, The North Carolina General Assembly

Jewell Wilson, Director, Western Office, NCRC

Cheryl A. Perry, Assistant Attorney General, Crime Control Section


Britne N. Becker, Agency Legal Specialist, NCRC
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