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MEMORANDUM
TO:
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FROM:

Yolanda T. Abram, Director
RE:
Impact of Judgments and Liens on 2005 Crisis Housing Assistance Funds (CHAF) Program Eligibility
DATE:

June 5, 2006
Several local governments and contractors have inquired as to what types of existing judgments and/or liens are relevant when determining whether an applicant is eligible for the 2005 CHAF Program.  The purpose of this memorandum is to convey the impact that judgments and liens have on CHAF eligibility and how they may affect CHAF Replacement homes and homes repaired or rehabilitated using CHAF funds.

When a local government, its contractor or an administrator determines eligibility, it is required to adhere to the 2005 CHAF Guidelines (Guidelines).  The Guidelines state that before eligibility can be certified, each applicant must meet nine (9) eligibility criteria.  In addition, the Guidelines require that “[t]he local government must verify that the mortgage is current at the time of application and at the time of closing on the new replacement home.”  Moreover, the Guidelines state that “[h]omeowners who are ineligible for FEMA assistance because of delinquent taxes, student loans, or child support must seek other sources of credit; those who are turned down by other sources and still need housing assistance must initiate a written workout plan on their delinquency, secured with state assistance as a non-forgiven loan.”  Thus, the Guidelines define certain instances in which local governments need to examine liens or delinquent debts: mortgages, taxes, child support and student loans.  There are also other types of judgments, liens and/or delinquent debts that a local government, its contractor or an administrator should consider when determining eligibility.  

The Guidelines require local governments, and/or their “contractors” or administrators to perform title searches as part of the CHAF eligibility process.  A 40-year title search should reveal, among other things, any judgments entered against the homeowner that may have attached to his/her real property, or any lien recorded by a creditor which may have attached to his/her real property.  During a title search, many types of judgments and liens may be discovered, including but not limited to:

(1)
Unpaid home repair costs (mechanics’ lien); 
(2)
Unpaid medical expenses; 
(3)
Unpaid furniture bills; 
(4)
Delinquent credit card expenses; or 

(5)
Unpaid utility bills 

We understand that any of these delinquent accounts that have become judgments and liens against the homeowner could become a lien on the CHAF Replacement property or the home repaired or rehabilitated using CHAF funds.  Even if the judgment or lien originally attached to the damaged/destroyed home or property only, we understand that under certain circumstances it is possible that the judgment or lien could attach to, and become a lien on, the new CHAF replacement home or the property assisted with CHAF funds.  This may violate the CHAF Promissory Note and Deed of Trust provisions or may be an event of default under the CHAF Deed of Trust.  See Paragraph 6 of the 2005 Sample CHAF Replacement Deed of Trust.  If the homeowner defaults on the CHAF Deed of Trust and does not cure the default, if cure is permitted or allowed, then the local government, as the Lender, could foreclose on the property.

If the delinquent account has become a judgment and lien against the homeowner and has become a lien on the CHAF Replacement property or the home repaired or rehabilitated using CHAF funds and the lien holder or judgment creditor decides to foreclose on its lien or enforce its judgment, then the CHAF property could be foreclosed upon and the result could be the loss of the CHAF property through the foreclosure sale.  The foreclosure sale could extinguish the CHAF lien, and more importantly, could result in the loss of the repaired or replaced home for the homeowner.  Therefore, local governments must take certain steps to avoid such a result.  

Thus, in light of the above, before the homeowner signs either a contract to purchase or build a replacement home or before the homeowner signs a contract for the repair or rehabilitation of the damaged home, the local government, CHAF Project Administrator or contractor should require the homeowner to do either of the following:  
1.
Pay off any and all judgments and liens; or
2.
Sign a written agreement with the judgment creditor or lienholder to pay off the delinquent debt (i.e. a “workout plan”).  A “Workout Plan” does not include a “workout plan” agreed to by the homeowner and his/her creditors pursuant to a bankruptcy filed by the homeowner, since the filing of bankruptcy by the homeowner violates or is an event of default under the CHAF Deed of Trust, which includes an acceleration provision that permits the Lender to declare all of the sums secured by the Deed of Trust to be immediately due and payable in the event of the homeowner’s insolvency.  See Paragraph 14 of the 2005 Sample CHAF Replacement Deed of Trust.   
If, through one of the above measures, the homeowner cannot resolve the judgment, lien or other outstanding delinquency, then the homeowner is considered ineligible for CHAF Assistance.

If you have any questions, please do not hesitate to contact your Project Manager.
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