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North Carolina Department of Crime Control and Public Safety

North Carolina Redevelopment Center

Michael F. Easley, Governor                                                                Yolanda T. Abram, Director

Bryan E. Beatty, Secretary


MEMORANDUM:

TO:

Hurricane Floyd and 2005 Crisis Housing Assistance Funds (CHAF) Local Government Grantees, Attorneys, Contractors and Administrators
FROM:
Yolanda T. Abram, Director, North Carolina Redevelopment Center (NCRC)

DATE:
September 18, 2008
RE:

Foreclosures on CHAF homes for nonpayment of taxes, Recapture and CHAF lien release/cancellation.

A significant issue facing local governments administering the Crisis Housing Assistance Funds (CHAF) Program has been the failure of homeowner grant recipients to pay property taxes.   SEQ CHAPTER \h \r 1The CHAF Program was not intended to allow individuals to profit from these grants by obtaining a new home and selling it.  The program provided that if the individuals assisted with CHAF funds lived in the repaired or replaced homes, paid their taxes, maintained insurance, and met the other requirements of the CHAF Program for the entire lien term, then the grant would not have to be repaid and the CHAF lien would be forgiven.  However, if the homeowner failed to meet any of the CHAF requirements, then they are in default, and if the homeowner failed to cure the default, the local government should foreclose on the property, sell it and repay the CHAF funds to the State, less the cost of foreclosure.  These requirements for the program were included in the Grant Agreement that included the Funding Approval Forms and the CHAF Application signed by the local government.  

In the CHAF Application that is part of the Grant Agreement, each local government certified that “it will insure that assistance provided to households is secured by appropriate legal means and it will maintain records sufficient to recapture funds.  In the event that recapture provisions are triggered, it will recapture funds due and return them to the Department of [Crime Control & Public Safety].”  The recapture requirements are also found in the CHAF Promissory Note and Deed of Trust executed by the homeowner.  Under the CHAF Program and in the Grant Agreement, local governments agreed to administer this program, monitor CHAF grants, and recapture CHAF funds and return them to the State, as required by the CHAF Program.  The above policies have not been changed since the inception of the CHAF Program and are as currently stated in the Grant Agreement, the Funding Approval Forms and the CHAF Application signed by the local government.
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Regarding taxes, the CHAF Deed of Trust states “Borrower shall pay all taxes, assessments and charges as may be lawfully levied against the Property before the same shall become past due.  In the event that the Borrower fails to pay all taxes, assessments and charges as required, then the Lender at its option may pay them and the amount paid shall be added to the Note secured by this Deed of Trust and shall be due and payable upon demand of the Lender.”  The CHAF Deed of Trust Rider states “Borrower shall not be entitled to any further reduction of the outstanding principal so long as Borrower is in default under the terms of the Note, this Deed of Trust, or any other instrument evidencing or securing the Loan.”  Therefore, if a CHAF homeowner is delinquent on their taxes, the homeowner is in default under the CHAF Note and Deed of Trust.  If the homeowner is in default, the homeowner cannot receive reduction of the outstanding principal as long as the homeowner is in default.  Once a homeowner defaults for nonpayment of taxes, the homeowner does not receive reduction of the outstanding principal.  Therefore, the time period under the CHAF Note and Deed of Trust does not run once the homeowner defaults.  The lien period is five (5) years for CHAF Repair and CHAF State Acquisition and Relocation Funds (SARF) for Homeowners properties and ten (10) years for CHAF Replacement homes.  Liens should not be cancelled for any homeowners who are in default for nonpayment of taxes (or any other event of default) even if the homeowner received the CHAF home more than 5 or 10 years ago.  Homeowners must meet certain conditions or requirements under the Note and Deed of Trust before the CHAF lien can be released, such as residing in the repaired or replaced homes, paying their taxes, maintaining insurance, and meeting other requirements of the CHAF Program for the entire lien term.  If the homeowner is in default, they are not entitled to lien release, even if the maturity date of the Note and Deed of Trust has passed.  However, if the homeowner cures the default, such as by paying all back taxes, then they could be given credit for the reduction of the outstanding principal that would have occurred had they not been in default.   
It has come to our attention that some CHAF homeowners have not paid their taxes and that local governments have begun or completed tax foreclosure proceedings on CHAF homes.  In some instances, CHAF homeowners had not paid their taxes for several years since receiving the CHAF home.  If the CHAF home is sold at a tax foreclosure sale for the amount of the taxes due and costs, such sale will extinguish the Department of Crime Control & Public Safety (CC&PS) and the local government’s lien on the property.  If the CHAF home is sold for only the amount of taxes due at the tax foreclosure sale, there would not be any surplus proceeds and the local government will not get any money back to repay the CHAF Program as is contemplated by the prior agreement.  As our agent, we do not believe local governments should sell an asset worth substantially more than the taxes without attempting to take steps to assist the homeowner in curing the default by paying the back taxes, and without attempting to recover the CHAF funds for the taxpayers of North Carolina.  We also believe that local governments should not permit CHAF homeowners to be in default for nonpayment of taxes for several years before notifying the homeowner that nonpayment of taxes is an event of default under the CHAF Promissory Note and Deed of Trust and require them to cure the default.  The Sample 2005 CHAF Deed of Trust states that if the homeowner is in default, the homeowner must cure the default within the time period set out to cure such default or if none is set out, the homeowner must cure the default within thirty (30) days.
  Of course, the CHAF Program 
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expects that every effort will be made to assist the homeowner in repaying the back taxes and continuing to reside in the CHAF home.  Further, the sale of the CHAF property for failure to pay taxes will not extinguish the local government’s obligation to recapture funds on behalf of CC&PS under the Grant Agreement and the CHAF Promissory Note and Deed of Trust, but will merely dispose of an asset which the local government can sell to meet its recapture obligation.  
CC&PS, as the beneficiary of the CHAF Promissory Note and Deed of Trust, requests that local governments as the Lender take the steps necessary to assist the homeowner in repaying the back taxes and continuing to reside in the CHAF home, and to protect the local government and State’s liens on the CHAF homes.  If a CHAF homeowner fails to pay taxes, the local government should notify the homeowner in writing that a failure to pay taxes is an event of default under the CHAF Note and Deed of Trust.  This notice should include that the homeowner is in default, the time necessary to cure the default, and that a failure to cure the default will result in foreclosure on the CHAF home.  
Local governments have the first option authorized under the CHAF Deed of Trust to pay all taxes, assessments and charges as required and add this amount to the Note as stated in paragraph 1 of the CHAF Deed of Trust.  This results in the homeowner not being in default, thereby preventing foreclosure on the CHAF home.      

A second option is the local government can enter into a workout plan with the homeowner and stop the tax sale.  The local government can decide whether entering into a workout plan with the homeowner is a viable option.  For instance, if the homeowner has abandoned the CHAF home, then a workout plan may not be a viable option.

A third option is for the local government to sell the property at the tax sale.  However, the local government must bid up to the fair market value of the property, as long as the bid equals at least the amount of the CHAF lien.  If others bid higher, then the State and the local government will be fully protected.  If there are no other bidders, then the local government can take title to the home and sell it on the open market for the amount of taxes, CHAF lien and costs.         

A fourth option is for the local government to purchase the property at its tax sale and later resell the property on the open market for fair market value, which should amount to the CHAF lien, taxes and costs.    

A fifth option is for the local government to stop the tax sale and foreclose on the CHAF Deed of Trust and sell the property by foreclosure.  Again, the local government must be prepared to bid up to the amount due on the CHAF Note and not just the amount of taxes owed and cost of the sale.  This procedure will not actually involve the local government cutting a check, but merely having the trustee bid in the amount of the CHAF Note plus costs and taxes and perform an accounting if this bid is the highest.  If the local government is the highest bidder, then the property can be sold on the open market for all the monies owed.  
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The first two options can be used to try to assist the homeowner in curing the default and continuing to reside in the CHAF home.  The remaining above options are offered to assist the local government in collecting its back taxes owed by the homeowner, to protect the State and the local government’s interest in the home and land, and to provide the local government with an asset to sell to recapture CHAF funds for the State as required by the CHAF Program.  If the local government fails to take the steps necessary to protect the CHAF liens, the State may request that the local government repay the CHAF grants made to these homeowners. 

Other Recapture & CHAF Lien Release Issues:
1.     What if a lien was not placed against CHAF Repair, Replacement or SARF for   

        
        Homeowners properties?

a.
Mobile Homes:

We understand that there are homeowners who received CHAF Repair, Replacement, or SARF for Homeowners funds for which the local government and/or its CHAF Contractor did not place a lien or file a Deed of Trust on the CHAF-assisted property pursuant to a Note and Deed of Trust, as was required by the CHAF Program.  CHAF Notes and Deeds of Trust were supposed to secure ten-year liens on CHAF Replacement properties and five-year liens on CHAF Repair and CHAF SARF for Homeowners properties.  

For 1999 Hurricane Floyd CHAF Replacement properties, the local government must still secure Notes and Deeds of Trust for the full amount of CHAF funds provided for the home, since there should be five or six years remaining on the CHAF lien term.  If the local government is unable to obtain a signed CHAF Note and Deed of Trust from the homeowner and then file the Deed of Trust, the local government could cancel the lien on the mobile home title on the proper date, as long as the conditions are met for cancellation.  

b.
Stick-built and Modular Homes:

If the property is not a mobile home, but is a stick-built or modular home, then there would be no Certificate of Title.  If the property is not a mobile home, there is no Certificate of Title and also no CHAF Note and Deed of Trust, and the homeowner now refuses to sign a CHAF Note and Deed of Trust, the local government should remind the homeowner that they signed and agreed to the terms of the CHAF Replacement Program Disclosure form.  The Disclosure form states “Housing replacement assistance will be secured by a forgivable lien on the replacement property.  Using a prorated scale, the assistance will be forgiven after an ownership period of ten years.  If sold within the first five years, the assistance will be repaid in full; if sold in years six through ten, the loan amount will be reduced by twenty percent per year.  The applicant must sign a Promissory Note and Deed of Trust that covers the total amount of 2005 CHAF assistance provided to the applicant.”  See also the CHAF Repair and SARF for Homeowners Assistance Program Disclosure Forms.     
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Properties that were repaired or received SARF for Homeowners assistance, but were not replaced, should carry a five (5) year lien.  For most 1999 Hurricane Floyd CHAF Repair homes and SARF homes, five years have passed since the closing or the notation of lien on the Certificate of Title.  If the five year period has expired or will soon expire and the local government does not have a CHAF Note and Deed of Trust on the property for the full amount of the lien, then the local government is not required by the NCRC to obtain Notes and Deeds of Trust for such CHAF repair and SARF for homeowners properties at this time if the homeowner has met all of the conditions of the program.  These conditions include (1) residing in the CHAF-assisted home, (2) paying their taxes, (3) maintaining homeowners and flood insurance, and (4) meeting other requirements of the CHAF Program for the entire five year lien term.  If the homeowner has met the requirements for the entire five years, then the local government may cancel the lien, if any, at the end of the five year period.  However, please note that if a homeowner is delinquent on their property taxes or hasn’t maintained insurance, then they are in default under the CHAF Program, would not meet all the conditions of the program, and thus, would not be entitled to lien release.  If the homeowner is in default, the homeowner cannot receive reduction of the outstanding principal as long as he is in default.  


Therefore, the time period under the CHAF Note and Deed of Trust does not run once the homeowner defaults, and the lien on the CHAF home could not be released or cancelled even if five years had passed since the date of the lien.  For such 1999 CHAF Repair or SARF for homeowner properties whose homeowners are in default, the five year period will not have expired or soon expire, and the local government must still attempt to secure a CHAF Note and Deed of Trust on the property for the full amount of the lien.  However, if the homeowner cures the default and has no other event of default, then he could be given credit for the reduction of the outstanding principal that would have occurred had he not been in default.  If the homeowner cures the default and otherwise meets all the conditions of the program, then the NCRC will not require the local government to now obtain a Note and Deed of Trust on a CHAF repair or SARF for homeowner property whose five year period has expired or will soon expire.
2.
What if CHAF Notes and Deeds of Trust are not for the full amount of the CHAF benefit?
We understand there are homeowners who received CHAF Repair, Replacement, or SARF for Homeowners funds who have Notes and Deeds of Trust on the CHAF-assisted property, but they are not for the full amount of CHAF funds actually provided.  Regarding properties where the CHAF Promissory Note and Deed of Trust do not reflect the total amount of CHAF assistance provided, please secure and file a “Supplemental” or 2nd CHAF Note and Deed of Trust for the additional amount of CHAF assistance.  Sample “Supplemental” or 2nd Notes and Deeds of Trust are available on the NCRC website.  By using a “Supplemental” or 2nd Note and Deed of Trust, rather than a Loan Modification or other document, the priority of the original CHAF lien would not be affected and would remain intact.  The 1st CHAF Note and Deed of Trust would remain on the CHAF-assisted property and would have priority as of the date of the original recording.  The inclusion of
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“cross default” clauses make an event of default under the 1st Deed of Trust also an event of default under the 2nd Deed of Trust and vice versa.  If the homeowner refuses to sign the second CHAF Note and Deed of Trust, the property is a mobile home, and there is a Certificate of Title on which the local government is listed as the First Lien holder, then the local government could cancel the lien on the mobile home title at the end of the lien period, as long as the conditions are met for cancellation.  If the homeowner refuses to sign the second CHAF Note and Deed of Trust and the property is not a mobile home such that there is no Certificate of Title, then the local government should remind the homeowner that they signed and agreed to the terms of the CHAF Repair, Replacement or SARF for Homeowners Assistance Program Disclosure form.  
3.
What if homeowners are in default or delinquent on their taxes immediately or soon after receiving the CHAF assistance?

The NCRC is concerned that CHAF recipients are in default under the CHAF Promissory Note and Deed of Trust for two or three years for failing to pay taxes and the local government takes no action.  Under the CHAF Deed of Trust, a default occurs under the CHAF lien the first year that taxes are not paid.  However, some local governments have allowed CHAF recipients to remain in default under the CHAF Note and Deed of Trust for two or three years without any effort to notify them in writing that they are in default and have them cure the default before the tax collector decides to pursue foreclosure to sell the property for delinquent taxes.  Many CHAF recipients have little assets and a tax debt of one year is difficult, but two or three years become impossible.  The purpose of the CHAF program was to provide housing for persons who did not receive disaster assistance from other disaster assistance programs and had no assets to repair or rebuild after Hurricane Floyd.  The fact that the CHAF recipient can satisfy the CHAF lien by paying taxes and insurance, living in the home for either five or ten years, as long as there is no other event of default, shows the intent of the General Assembly.  Allowing a CHAF recipient to live in a home for three years while in default does not protect the State’s interest.  There is no reduction of principal during the five or ten year period of the CHAF Note if the CHAF recipient is in default for failing to pay property taxes or having no insurance.  In the future, we hope local governments will follow the process outlined in the CHAF Note and Deed of Trust regarding taxes, insurance and default in order to reduce the number of defaults for nonpayment of taxes and failure to maintain insurance and keep the CHAF recipients in their homes.

Summary and Conclusion:
In summary, except for those five (5) year liens for 1999 CHAF Repair or SARF for Homeowners properties that have expired or will soon expire, the NCRC requests that you secure CHAF Promissory Notes and Deeds of Trust and file the Deeds of Trust that are currently missing and protect the assets used to secure the CHAF grants.  Local governments may use the enclosed sample “CHAF Lien Release Checklist” before releasing or cancelling a lien on CHAF Repair, Replacement, or SARF for Homeowners properties.  This document is provided as a sample only and is not intended to make any express or implied representations with respect to the type or kind of
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CHAF Lien Release Checklist or other form that should be used by the local government.  This “CHAF Lien Release Checklist” is provided by the NCRC Raleigh Office as a sample only for the CHAF Repair, Replacement, and SARF for Homeowners Assistance Programs, and is not provided for the purpose of rendering legal advice to the local government.  The county attorney or other attorney representing the local government should consult each applicant’s CHAF Promissory Note and Deed of Trust to determine the applicable provisions on a case-by-case basis.  The county attorney or other attorney representing the local government should determine what requirements should be satisfied before releasing liens on CHAF Repair, Replacement, or SARF for Homeowners properties.  
The NCRC also requests that you take the steps necessary to assist the homeowner in repaying any delinquent back taxes and continuing to reside in the CHAF home, and to protect the CHAF lien.  The local government should (1) notify the homeowner that they are in default and have them cure the default; (2) pay the delinquent back taxes and add them to the Note; or (3) enter into a workout plan with the homeowner.  However, if foreclosure becomes necessary and the local government either sells the property at its tax sale for the amount of the CHAF lien plus taxes, acquires the property at its own tax sale and later resells the property for all monies owed, or forecloses on the CHAF Deed of Trust and sells the home at a foreclosure for the amount of the CHAF lien plus taxes, then the NCRC will only seek recapture of the sale price less taxes owed and cost of the sale, as long as there was a proper CHAF Note and Deed of Trust placed on the CHAF Replacement property, or the Replacement homeowner refused to now sign a CHAF Note and Deed of Trust but there is a Certificate of Title on the mobile home indicating that the local government is the first lien holder and the local government followed the directive outlined herein.  There is no reduction of the CHAF lien when taxes are delinquent because the homeowner has not met all of the conditions of the program.  If there’s been no reduction in principle, then the local government would be required to bid the full amount of the CHAF Note plus taxes at the tax sale.  For CHAF Repair, Replacement, and SARF for Homeowners properties, if the local government sells to recover only the money owed it for the taxes, then the NCRC will seek recapture of the entire amount of CHAF funds due.  This policy does not apply retroactively to homes that local governments have already foreclosed on for nonpayment of taxes, unless local governments have not already actually sold the home.
If you have questions regarding this matter, please feel free to contact Britne Becker, NCRC Agency Legal Specialist at (919) 716-6534.  

Thank you.

Enclosure:  Sample “CHAF Lien Release Checklist”

cc:
The North Carolina General Assembly, Western Delegation


Sue Preston, Assistant Director, NCRC


Jewell Wilson, Director, Western Office, NCRC


Britne N. Becker, Agency Legal Specialist, NCRC

Cheryl A. Perry, Assistant Attorney General, NCDOJ, Crime Control Section
� Note that specific provisions may vary among CHAF Promissory Notes and Deeds of Trust if the local government adopted language different from the Sample CHAF Promissory Notes and Deeds of Trust provided by the NCRC.  The local government should consult each applicant’s CHAF Promissory Note and Deed of Trust to determine the applicable provisions on a case-by-case basis.
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